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Solicitor wins on advocate’s immunity
and statute of limitation

By PETER MORAN and ROLAND EVERINGHAM

Two recent Court of Appeal decisions strengthen solicitors’ protections.

Advocate’s immunity

he principle of advocate’s
Timmunity — as it applies

to solicitors — has long
been the subject of legal con-
troversy. In the recent deci-
sion of Donnellan v Woodland
[2012] NSWCA 433, the Court
of Appeal held the immunity
could extend to advice given
by a solicitor to commence or
settle litigation.

In Donnellan, the solicitor
acted for a client in a dispute
with a local council over the
subdivision of land. As a con-
dition of approval, the council
required the provision of an
on-site stormwater detention
system. In an effort to circum-

............................

FORENSIC
DOCUMENT
SERVlCES Pty Ltd

The forensic

........

vent the condition, the client
sought a drainage easement
over adjoining property owned
by the council. When that was
refused, proceedings were
commenced in the Supreme
Court seeking an easement
under s.88K of the Conveyanc-
ing Act 1919.

During the course of the
retainer, the solicitor provided
advice on the prospects of
success, potential costs con-
sequences and whether settle-
ment offers made by the coun-
cil should be accepted. The
tenor of the advice was that the
client had good prospects and
should recover his legal costs.
The solicitor recommended
counter offers be made.

As events turned
out, there was no
settlement and the
case ran to trial. The
council prevailed
in the litigation.
Hamilton J ordered
the client to pay
the council’s costs,
partly on an indem-
nity basis.

The client sub-
sequently  brought
professional  negli-
gence proceedings
against the solici-
tor and succeeded
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tlement offers — con-
stituted a breach of
the solicitor’s duty of
care. The trial judge
ordered the solicitor
to pay costs, includ-
ing costs incurred
by the council in
the earlier proceed-
ings. The solicitor
appealed the judg-
ment.

Appeal

The Court of Appeal held
the solicitor had not breached
his duty. However, the great-
est significance of the decision
lies in the court’s considera-
tion of the principle of advo-
cate’s immunity or perhaps,
as it was more aptly described
by Basten AJ, “practitioner’s
immunity”.

In 2005, the High Court in
D’Orta-Ekenaike v Victoria
Legal Aid [2005] HCA 12 con-
firmed that advocate’s immu-
nity extends to a solicitor
acting in litigation if the solici-
tor’s negligent conduct consti-
tutes work done out of court
that leads to a decision affect-
ing the conduct of the case in
court.

In Donnellan, the Court of
Appeal considered the trial
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by way of full argument before
ajudge.

The decision in Donnellan
applies the principles enun-
ciated by the High Court in
Giannarelli v Wraith [1988]
HCA 52 and D’Orta. It is of sig-
nificance to practitioners, and
solicitors in particular, because
it confirms that advice given on
commencement or settlement
of proceedings are matters
which affect the conduct of liti-
gation and therefore attract the
immunity.

“Advice given on commencement or
settlement of proceedings are matters
which affect the conduct of litigation
and therefore attract the immunity.”

judge was (wrongly) of the
view that advice to commence
or continue the proceedings
should not be protected by
immunity because the advice
did not bear on the “conduct
of the case in court” or “on
the way that case is to be con-
ducted” (at [221]).

The issue, the Court of
Appeal found, is not when the
advice is given but whether the
advice, or the failure to give
advice, led to a decision to con-
tinue with the case, or meant
that the case was continued
because of that omission. In
either circumstance the con-
duct leads to a decision affect-
ing the conduct of the case in
court, namely its continuance

Statute of Limitation

In D Agostino v Anderson
[2012] NSWCA 443, 21 Decem-
ber 2012, the Court of Appeal
clarified the issue of when time
commences to run in “failing
to explain” cases against solici-
tors where purchasers/clients
contend they have entered into
contracts based upon incom-
plete or negligent advice.

Kerrie and David Ander-
son exchanged contracts for
the purchase of a chiropractic
business, and the premises
from which it operated, in
September 2003. Completion
of both contracts occurred in
November 2003.

Eight months later, in July

March 2013



